STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

ALACHUA LEADERSHI P ALLI ANCE- )
Cl TI ZENS HELPI NG US ALL, INC.; )
ROBERT A. PEREZ; THALI A )
GENTZEL; AND MADALENE RHYAND, )
)
Petitioners, )
)

VS. ) Case No. 04-2872RU
)
DEPARTMENT OF COMMUNI TY )
AFFAI RS, )
)
Respondent . )
)

FI NAL ORDER

On Cct ober 21, 2004, an administrative hearing in this case
was held in Tall ahassee, Florida, before WlliamF. Quattl ebaum
Adm ni strative Law Judge, Division of Admnistrative Hearings.

APPEARANCES

For Petitioners: David J. Russ, Esquire
601 South Main Street, Suite 9J-5
Gai nesville, Florida 32601

For Respondent: Shaw P. Stiller, Esquire
Departnment of Community Affairs
2555 Shumard Qak Boul evard
Tal | ahassee, Florida 32399-2100

STATEMENT OF THE | SSUE

The issue in the case is whether a statenment nade by a
representative of Respondent Departnent of Conmmunity Affairs in

a letter to legal counsel for Petitioners, and statenents nade



in a Final Oder of Dismssal entered by Respondent, constitute
unpronul gated rules in violation of applicable Florida |aw

PRELI M NARY STATEMENT

By Petition filed wth the D vision of Adm nistrative
Hearings (DOAH) on August 16, 2004, Petitioner alleged that a
|etter dated July 20, 2004, in which Respondent declined to
initiate admnistrative proceedi ngs against the City of Al achua
under the provisions of Subsection 163.3191(11), Florida
Statutes (2004), constituted an "illegal rule.” Subsection
163.3191(11), Florida Statutes (2004), permts Respondent to
initiate an adm ni strative proceedi ng agai nst a | ocal governnent
that fails to tinmely adopt conprehensive plan anendnents rel ated
to the |l ocal governnent's "Evaluation and Appraisal Report.”

By Notice of Hearing dated August 20, 2004, the hearing was
schedul ed to comrence on Septenber 16, 2004.

By Motion to Disniss filed Septenber 3, 2004, Respondent
asserted that the Petition failed to comply with the
requi renents of Subsection 120.56(4), Florida Statutes (2004).
By Order dated Septenber 8, 2004, the Mdtion to D sm ss was
granted without prejudice and Petitioner was directed to file an
anended petition.

On Septenber 22, 2004, Petitioner filed an Anrended Petition
Chal | engi ng Agency Statenents and Unadopted Rul es all eging that

Respondent's refusal to initiate enforcenent proceedi ngs agai nst



the City of Al achua under Subsection 163.3191(11), Florida
Statutes (2004), the June 20, 2004, letter referenced

previ ously, and Respondent's August 31, 2004, Final Order of
Dismssal related to Petitions for Hearing and for Rul emaking,
constituted invalid unadopted rul es.

The Amended Petition Chall engi ng Agency Statenents and
Unadopted Rul es specifically identified the chall enged
statenents as follows:

The statenents in the letter and order
constitute statenents that should have been
but have not been adopted by rul e because
they establish the right of affected persons
to receive relief through the agency's
prosecution against |ocal governments to
force themto adopt tinely amendnents to
their conprehensive plans based on EARs.

By Notice of Hearing dated Septenber 24, 2004, the hearing
was schedul ed to comence on COctober 21, 2004.

At the hearing, Petitioner presented the testinony of three
W t nesses and had Exhibits nunbered 1 through 8 and 11 admtted
into evidence. Respondent presented the testinony of one
w tness and had Exhi bits nunbered 1 through 20 admtted into
evi dence.

At the close of the hearing, the record remai ned open for

five days to permt the filing of Petitioner's Exhibits

identified as 9, 10, and 12 that were not available at the



hearing. The exhibits were never filed and have not been
considered in the preparation of this Final Oder

The one-vol une Transcript of the hearing was filed on
Novenber 15, 2004. Based on an unopposed notion filed by
Respondent, by Order Granting Extension dated Novenber 23, 2004,
the deadline for filing proposed final orders was Decenber 7,
2004. Respondent's Proposed Final Order was tinely filed.
Petitioner's Proposed Final Order was filed on Decenber 8, 2004.

FI NDI NGS OF FACT

1. Petitioner Alachua Leadership Alliance-Citizens Hel ping
Us All, Inc. (ALA-CHUA), is a corporation created to represent
the interests of certain citizens within the conmunity, to
"share information with the community,"” and to be "a citizen's
wat chdog group overl ooki ng the expenditures"” of funds. ALA CHUA
hol ds regul ar neetings, attends public neetings, and initiates
l[itigation. ALA CHUA president Tanara Kay Robbins and ALA- CHUA
menber Eileen McCoy testified at the hearing.

2. Petitioners Robert A Perez, Thalia Gentzel, and
Madal ene Rhyl and, did not testify at the hearing.

3. Respondent is the state agency charged with
adm ni stration of the Local Government Conprehensive Pl anning
and Land Devel opnent Regul ation Act ("Act"), Chapter 163, Part

I, Florida Statutes.



4. As stated at Subsection 163.3161(2), Florida Statutes
(2004), the purpose of the Act is to "utilize and strengthen the
existing role, processes, and powers of |ocal governnents in the
est abl i shnment and i npl enmentati on of conprehensive planni ng
prograns to guide and control future devel opnent." The Act
requires |l ocal governnents to adopt conprehensive plans that
address nunerous areas of responsibility.

5. As set forth at Subsection 163.3191(1), Florida
Statutes (2004), each local governnent is required to adopt an
eval uati on and appraisal report ("EAR') to assess "the progress
in inplenmenting the |ocal governnent's conprehensive plan" and
identifying portions of the plan that require updating.

6. Subsection 163.3191(9), Florida Statutes (2004),
requires that Respondent establish a schedule for adoption of
EARs that provides "each | ocal governnment at |east 7 years
from pl an adoption or |ast established adoption date for a
report. . . ."

7. After the EAR is conpleted, it is submtted to
Respondent for a "sufficiency determ nation” as required at
Subsection 163.3191(6), Florida Statutes (2004). Once
Respondent determ nes an EAR to be sufficient, the | ocal
governnment is required to adopt within 18 nonths fromthe
sufficiency determ nation, EAR-rel ated conprehensive plan

anmendnments. Subsection 163.3191(10), Florida Statutes (2004),



provi des that the 18-nonth deadline nay be extended for six

nmont hs by Respondent for "good and sufficient cause" and may

again be extended if the additional extension would "result in

greater coordination between transportation and | and use,
t he purposes of

8.

Subsection 163. 3191(11),

provi des as foll ows:

The Adm ni stration Conm ssion may inpose the
sanctions provided by s. 163.3184(11)

agai nst any | ocal governnment that fails to
adopt and submt a report, or that fails to
i mpl enent its report through tinmely and
sufficient anmendnments to its |ocal plan,
except for reasons of excusable delay or
valid planning reasons agreed to by the
state | and pl anni ng agency or found present
by the Adm nistration Comm ssion. Sanctions
for untinely or insufficient plan amendnments
shal | be prospective only and shall begin
after a final order has been issued by the
Adm ni stration Comm ssion and a reasonabl e
period of tinme has been allowed for the

| ocal governnent to conply with an adverse
determ nation by the Adm nistration

Commi ssi on t hrough adoption of plan
amendnents that are in conpliance. The
state | and pl anni ng agency nmay initiate, and
an affected person may intervene in, such a
proceeding by filing a petition with the

Di vision of Adm nistrative Hearings, which
shal | appoint an adm nistrative | aw judge
and conduct a hearing pursuant to ss.
120.569 and 120.57(1) and shall submt a
recomended order to the Adm nistration
Commi ssion. The affected | ocal governnent
shall be a party to any such proceedi ng.

The comm ssion may inplenment this subsection
by rul e.

Fl ori da Statutes (2004),

for

I nproving Florida's transportation system"”



9. Section 14.202, Florida Statutes (2004), identifies
that the Adm nistration Conmm ssion is the Governor and the
Cabi net. The sanctions available to the Adm nistration
Conmi ssion include various restrictions on the eligibility for
and provision of certain state funds to non-conplying | ocal
gover nment s.

10. The Gty of Alachua (City) is a local governnment with
responsi bility for adoption of a conprehensive plan.

11. According to the Respondent's letter to Gty Mayor
James A. Lewi s dated Decenber 29, 1998, the City's EAR was
determned to be sufficient by the Respondent.

12. The 18-nonth deadline for the City to adopt EAR
rel ated conprehensive plan anendnents expired at the end of
June 2000.

13. There were no deadline extensions granted by
Respondent to the City.

14. The Gty failed to nmeet the 18-nonth deadline for the
adopti on of EAR-rel ated conprehensive plan anendnents.

15. By letter dated June 30, 2004, to Thaddeus Cohen,
Secretary of the Departnent of Community Affairs, David Jon Russ
(counsel for Petitioners) asked Respondent to initiate
proceedi ngs against the Gty of Al achua under the provisions of
Subsection 163.3191(11), Forida Statutes (2004), by no | ater

than July 8, 2004.



16. By letter dated July 20, 2004, David L. Jordan, Deputy
CGeneral Counsel for Respondent, advised M. Russ that Respondent
"respectfully declines your request to seek sanctions agai nst
the City."

17. The letter further states as foll ows:

The City transmitted proposed EAR-based
anendnents on May 12, 2004, and the
Departnent issued its Objections,
Recommendati ons, and Comments ("ORC') report
on July 16, 2004. Although the ORC report
rai ses sone objections to the proposed EAR-
based anendnents, the Departnent believes
that the Gty can revise the anmendnents to
resol ve those objections. Therefore, the
City is on course to adopt sufficient plan
anmendnments to inplenent the EAR

The Departnment will not conmence litigation
to force the City to performa duty that the
City is already perform ng.

18. Subsection 163.3184(7), Florida Statutes (2004),
provides that a |ocal governnment has 120 days fromthe date of
the ORC report to adopt (or adopt with changes) the EAR-based
anmendnents. Accordingly, the deadline for the City to adopt the
anendnment s was Novenber 15, 2004. The City adopted the EAR
based anendnents on Septenber 13, 2004.

19. In response to the Jordan letter dated July 20, 2004,
on August 16, 2004, Petitioners filed with Respondent a Petition
for Hearing on Decision Affecting Substantial Interests and for

Rul emaki ng, stating that Petitioners "denmand a hearing before

DOAH, a recomrended order finding the action illegal, a final



order adopting it, and rul e-making by the Departnment." The
Petition indicates that Petitioners desire a hearing on
Respondent's decision not to initiate adm nistrative proceedi ngs
against the City and to require Respondent to initiate

rul emaking related to Subsection 163.3191(11), Florida Statutes
(2004).

20. On August 31, 2004, Respondent entered a Final Oder
Di sm ssing Petition, in which Petitioners' requests were
dism ssed with prejudice. The Final O der was not appeal ed.

21. As grounds for the dism ssal of the request for
hearing, the Final Order of Dismssal stated that Petitioners
failed to "identify any interest protected by pertinent
substantive law that will suffer injury by virtue of the
Departnment's decision not to seek sanctions against the City"
and that Petitioners failed to identify any substantive right
protected under Section 163.3191, Florida Statutes (2004).

22. As grounds for dismssal of the request for
rul emaki ng, the Final Order noted that Subsection 163.3191(11),
Florida Statutes (2004), vests authority for adoption of rules
related to inplenentation of the subsection in the
Adm ni stration Comm ssion, and that Respondent had no authority
to initiate rul emaking.

23. The evidence presented at the hearing established that

Respondent's general policy is to encourage and negotiate with



non- conpl ying | ocal governnents, and that various types of
techni cal and financial assistance is available to |ocal
governnents, depending on the circunstances, to enable such
conpl i ance.

24. The evidence further established that Respondent woul d
initiate Subsection 163.3191(11) proceedi ngs agai nst a non-
conplying | ocal governnment if the |local governnent failed to
proceed into conpliance after receiving appropriate technical
and financial assistance from Respondent.

25. As of the date of the hearing, Respondent has not
initiated Subsection 163.3191(11) proceedi ngs agai nst a | ocal
government for failing to tinmely adopt EAR-based conprehensive
pl an amendnments. There is no evidence that any |ocal governnent
has failed to cone into conpliance with applicabl e conprehensive
pl an requirements after receiving assistance from Respondent.

26. There is no evidence that Respondent has made any
statenment indicating that it would never initiate proceedings
agai nst any | ocal governnent under the provisions of Subsection
163.3191(11), Florida Statutes (2004).

CONCLUSI ONS OF LAW

27. The Division of Adm nistrative Hearings has
jurisdiction over the parties to and subject matter of this

proceeding. § 120.56(4), Fla. Stat. (2004).

10



28. Subsection 120.56(4)(a), Florida Statutes (2004),
provi des that a person "substantially affected by the agency
statenent” may chall enge the statenent as an unpronul gated rul e.
Petitioners have failed to establish facts sufficient to
denonstrate that they are substantially affected by the
statenments at issue in this case and have therefore failed to
establish standing to maintain this proceedi ng.

29. To establish standing to maintain a chall enge under
Section 120.56, Florida Statutes (2004), an organi zati on nust
denonstrate that a substantial nunber of its nenbers, although
not necessarily a mpjority, are "substantially affected" by the
chal l enged rule. Further, the subject matter of the rul e nust
be within the association's general scope of interest and
activity, and the relief requested nust be of the type
appropriate for a trade association to receive on behalf of its

menbers. Florida Hone Builders Assn. v. Dept. of Labor and

Enpl oynent Sec., 412 So. 2d 351, 353-354 (Fla. 1982).

30. As to Petitioner ALA-CHUA, the evidence is
insufficient to establish standing to challenge the statenents.
ALA- CHUA al | egedly includes between 20 and 70 nenbers. Two ALA-
CHUA nenbers (ALA- CHUA president Tamara Kay Robbins and nenber
Eil een McCoy) testified at the hearing, as to "injuries”
al l egedly suffered related to | and use deci sions nade by the

City during the period of time the EAR was due and unconpl et ed.

11



No ot her ALA-CHUA nenbers testified, and there was no credible
testinony as to inpacts on other nmenbers. The evidence in this
case fails to establish that a substantial nunber of ALA-CHUA
menbers were "substantially affected.”

31. Even assunming that the evidence established that a
substanti al nunmber of ALA-CHUA nenbers were "substantially
affected" by the chall enged statenents, there is insufficient
evidence to establish any injury related to the agency
statenents to maintain standing. The asserted injuries include
concerns expressed by Ms. Robbins and Ms. McCoy about
groundwat er, infrastructure, and transportation issues related
to a 1,900-acre industrial-zoned property (the "Waco" property)
upon which the Gty has and is continuing to permt devel opnment.
There is no credi bl e evidence that Respondent's refusal to
initiate an adm nistrative proceedi ng under Subsection
163.3191(11), Florida Statutes (2004), woul d have prevented or
altered the Cty's actions related to the Waco property.

32. Petitioners Robert A Perez, Thalia Centzel, and
Madal ene Rhyl and did not attend or testify at the hearing. The
only evidence offered at the hearing related to Petitioners
Perez, Gentzel, and Rhyland was the hearsay testinony of other
W tnesses. The evidence related to Petitioners Perez, GCentzel,
and Rhyland is not sufficient to support a Finding of Fact. See

8 120.57(1)(c), Florida Statutes (2004).

12



33. Assuming that standi ng had been established,
Petitioner has the burden, in the absence of a statutory
directive to the contrary, of establishing by a preponderance of
evidence that the cited statenents constitute unpronul gated

rules. Dravo Basic Materials Co., Inc., v. Departnent of

Transportation, 602 So. 2d 632 (Fla. 2d DCA 1992); Florida

Departnent of Transportation v. J.WC. Conpany, 396 So. 2d 778

(Fla. 1st DCA 1981). The burden has not been net.
34. The Anended Petition Challengi ng Agency Statenents and
Unadopted Rules identified the challenged statenents as foll ows:

The statenents in the letter and order
constitute statenents that should have been
but have not been adopted by rul e because
they establish the right of affected persons
to receive relief through the agency's
prosecution against |ocal governments to
force themto adopt tinely amendnents to
their conprehensive plans based on EARs.

35. The statenments in the letter and order do not
constitute "rules."” Subsection 120.52(15), Florida Statutes
(2004), in relevant part defines a "rule" as follows:

"Rul e" nmeans each agency statenent of
general applicability that inplenents,
interprets, or prescribes law or policy or
descri bes the procedure or practice

requi rements of an agency and i ncl udes any
form whi ch i nposes any requirenment or
solicits any information not specifically
requi red by statute or by an existing rule.
(enmphasi s suppli ed)

13



36. The statenments challenged in this case are not
statenents of "general applicability.” Oher than as to
Respondent's | ack of rul emaking authority related to Subsection
163.3191(11), Florida Statutes (2004), the statenments have no
applicability outside the context of this case.

37. As stated in Environnental Trust v. State, Dept. of

Environnental Protection, 714 So. 2d 493, 498 (Fla. 1st DCA

1998) :

An agency statenment explaining how an
existing rule of general applicability wll
be applied in a particular set of facts is
not itself arule. If that were true, the
agency would be forced to adopt a rule for
every possible variation on a thene, and
private entities could continuously attack
the governnent for its failure to have a
rule that precisely addresses the facts at
issue. Instead, these matters are left for
t he adj udi cati on process under section

120. 57, Florida Statutes.

38. Petitioner's Petition for Hearing on Deci sion
Affecting Substantial Interests was dism ssed with prejudi ce by
Respondent's August 31, 2004, Final Oder D smssing Petition,
from whi ch no appeal was taken.

39. There is no evidence that Respondent has made any
statenment, or otherwi se indicated, that it would never initiate
proceedi ngs agai nst any | ocal governnent under the provisions of

Subsection 163.3191(11), Florida Statutes (2004). To the

14



contrary, the evidence establishes the circunstances under which
t he agency woul d decide to initiate such proceedi ngs.

40. Had the evidence established that Petitioners had
standi ng and that the challenged statenents were unpronul gat ed
rules, the burden would have shifted to Respondent to
denonstrate that rul emaki ng was not feasible and practicabl e.

8§ 120.56(4)(b), Fla. Stat. (2004). Here, Subsection
163.3191(11), Florida Statutes (2004), clearly vests authority
for adoption of related rules in the Adm nistrati on Comm ssion.
Respondent has no authority to pronul gate rules to inplenent
Subsection 163.3191(11), Florida Statutes (2004).

FI NAL ORDER

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is
ORDERED t hat the Anmended Petition Chall enging Agency

St at enents and Unadopted Rul es is disn ssed.

15



DONE AND ORDERED this 7th day of January, 2005, in

Tal | ahassee, Leon County, Flori da.

W LLI AM F. QUATTLEBAUM

Adm ni strative Law Judge

Di vision of Admi nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278- 9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us

Filed with the Cerk of the
D vision of Adm nistrative Hearings
this 7th day of January, 2005.

COPI ES FURNI SHED,

David J. Russ, Esquire
601 South Main Street, Suite 9J-5
Gai nesville, Florida 32601

Shaw P. Stiller, Esquire
Departnment of Community Affairs
2555 Shumard Gak Boul evard

Tal | ahassee, Florida 32399-2100

Thaddeus Cohen, Secretary

Departnment of Community Affairs

2555 Shumard Gak Boul evard, Suite 100
Tal | ahassee, Florida 32399-2100

Hei di Hughes, General Counsel
Departnment of Conmunity Affairs
2555 Shunmard Gak Boul evard

Tal | ahassee, Florida 32399-2100
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Scott Boyd

Executive Director and General Counse
Joint Adm nistrative Procedures Committee
120 Hol | and Bui I di ng

Tal | ahassee, Florida 32399-1300

Li z A oud, Program Admi ni strator
Adm ni strative Code

Departnent of State

R A Gay Building, Suite 101
Tal | ahassee, Florida 32399

NOTI CE OF RIGHT TO JUDI Cl AL REVI EW

A party who is adversely affected by this Final Oder is
entitled to judicial review pursuant to Section 120.68, Florida
Statutes. Review proceedings are governed by the Florida Rules
of Appell ate Procedure. Such proceedi ngs are commenced by
filing the original Notice of Appeal with the agency clerk of
the Division of Adm nistrative Hearings and a copy, acconpani ed
by filing fees prescribed by law, with the District Court of
Appeal , First District, or with the District Court of Appeal in
the Appellate District where the party resides. The notice of
appeal nmust be filed within 30 days of rendition of the order to
be revi ewed.
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